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1999 Constitution of the Cherokee Nation,

Dennis Jay Hannah and Raiph F. Ksen, Jr, in
Their capacitios ay offscers of the 1999
Cherohee Nation Constitution Convention
And as citisens of the Cherokee Nation,

l’etiﬂml‘l'l.
JAT 03-04
NOTICE TO:

Chadwick Smith, Priucipal Clief of the
Cherokee Nation;

and,
The Council of the Cherokee Nation;
and,

Jeanette Hanny, Regional Director of the
Bareau of Indigu AfTairs,

For the Petitionery
Dennis Jay Hannah and Ralph ¥, JKeen, Jr. Ralph F. Keen, Jr.

For the Reapondent Chadwick Smith, Principal Chief - A. Diane Hammons
For thy Respoadent Council of the Cherokee Nation Todd Hembree
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For the Respondent Jeanette Hanna,
Regional Dircctor of the Buresu of Tndian Affairs No sppearsnce

Batfore: Darell R. Mattock, Jr., Chief Justice
Darrcll Dowty. Justice
Stacy L. Leeds, Justice

Majority Opinion fied by: Chiief Justice Darell R. Matiock, Jr.
Special Concorring Opinion filed by: Justice Darrell Dowty
Disssniting Opinion flled by: Justics Stacy L. Leeds
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OPINION OF THE COURT
RECORD QF PROCEEDINGS

1 The Petitioners, Dennis Jay Hannah and Ralph F. Kewn, J¢., on March 7, 2005 filed their
petition for Declaratory Judgment by the Court, for determination of the legal status of
the amendment to the Cherokee Nation Constinetion of 1975, Anticte XV, Section Ten
(10), and, whether the Cherokee Nation Constitution of 1956 is now the organic
document of the Cherokes Naticn Government. and, to establish 4 timetable for the
implementation of the provisions of the Cherokee Nation Constitution of 1995,

2. Notice was given to the Respondems on March 8, 2005.

3. David Cornsitk filed 8 motion to intervené and motion to diamiss the petition on March
14, 2003, and, subsequenily on November 10, 2005 withdrew his motion to intervane and
motion 1o dismiss the petition.

4. The Respondent, Principal Chief Chadwick Smith, on March 23, 2003 filed & motion to

 stay the procesdings for 45 days which was granted by the Court on March 29, 2005,

5. The Respondent, Council of the Cherokee Nation filed their respouse on March 24, 2005,

6. The Reppondent, Chadwick Smith, Principal Chief, flled a second motion to stay the
progeedings on Aagusi 15, 2005 which was subsequently demied by the Coutt on

 September 7, 2005.

7. Respondetit, Jeavette Hanna, Regions! Director of the Burean of Indian Affairs has failed
1o regpond 10 the petition filed herein.,

§. The Petitioners filed their motion for summary judgment on March 6, 2006 and sarved
the motion on Respondetits Chadwick Swmitk, Principal Chief, by Genera! Counse] Dizne
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Hammons, and, Respondent, Cherokee Nation Council, by their stiomey Todd Hembree
on April 7, 2008, _

9. Thet neither the Principal Chief, Chadwick Smith or the Council ofﬂu Cherokee Nation
has responded to the Petitioners’ motion for summary pﬂgmem

EINRINGS

The Court has jurisdiction to determine the issues presented herein pursuant to Article
VIII of the Cherckes Nation Constitution of 1995, apd, the Petitioners’ motion for summary
judgment is comsidered ynder Rule 44 of the Rules end Procedures of the Judicial Appeals
Tribunal (Supreme Court). |

Proper uotice of these proceedings has been given to the Principal Chief, Chadwick
Smith, the Council of the Cherokee Nation arxd the United States of America by its
Rapresentative, Jeanette Hama, Regional Director of the Buresu of Indian Affairs

The Court finds there are po disputcs of material facts and the materiel fucts are
duel‘nﬁueduﬁliows:

1. Article XV, Section Ton (10) of the Cherokee Nation Constitution of 1975 was. e self
idipoped requirement that s=t forth:

“no wmendment or eew constiwstion ghall become effactive without
the approval of the President of the United States or his authorized representative”
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-2 The people of the Cherokes Nation by their inheront sovereign power had the right to
remove the seifsimposed roquirement of Article XV, Section Ten (10) of the
Cherokea Nation Constitution of 1975,

3. The United States Government by and through ity agent, the Assistunt Secretary of
Indisn Affairs, Neal A McCalob, on April 23, 2002 vis & letter addressed to the
Principal Chief Chad Smith did stato in part:

“Wo have na objection to the referendum as proposed and
1 am prepared to epprove the amendment delesing the :
requirement fo Federal approval of future amendroents,” \

4. Newl A MoCaleh executed an affidavit o 200 which sets forth in pat:

“In my capacity as Assistant Secretary, alf of

the Deparirsent of Jnterior, Buremn of Indien Aﬁhm, it was
my purposeful intentiona that my correspondenca of April
23, 2002, serve a3 Tll and fina] approval of the question,
buthutot‘urmmdsmmpohcyandtheumwus
approved under the requirements of Article XV Section 10
of the 197S Cherokee Constingtion tor presentment to the
Cherokee voters for their final lppmval Or rejection at
referendum election.”

s The proposed removal of Article XV, Section Ten {10} of the 1975 Constitution of the
Cherokee Nation was properfy submitted o the Cherckee people on May 24, 2003,
and, was approved ‘by the Cherokee people by » vote of 7,107 in favor and 4,223
against.

6 "The electionx of May 24, 2003 and of July 26, 2003 were had usder the lew of the

~ Cherckes Nation Constitution of 1975,

7. The proposed 1999 Constitution of the Cherokee Nation was peoperly put w the

Cherokee people on July 26, 2003 and the Cherokee pecple adopted the 1999
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Constitution as the new Constitution of the Cherokee Nation by a vote of 3,622 in
favor snd 3,059 againgt, |

8. The tesults of both the May 24, 2003 and the July 26 2003 elections havs been
propesly ¢entified by the Cherokee Nation Election Commission on June )1, 2003 and
August 7, 2003 regpectively.

9.  The Cherokes Nation Constitution of 1999 becama the organic low of the Cherokee
Nation on July 26, 2003 pursuant to Article XVIII of the Cherokze Nation
Cantituzion of 1999, |

10. The provisions of the 1999 Cherokee Nation Constitution overrule, supersade and
repesl the provisions of the Cherokee Nation Constitution enacted the 6% day of
September, 1839 gnd the provisions of the Constitition of the Cherokes Nation of
1975 enncted the 26* day of Tune, 1976, Article XVT of the 1999 Constitution of the
Cherokee Nution.

11, All sctions taken by the thres (3) separate branches of the povetument; Logisistive,
Executive and Judicial on and after July 26, 2003 have been done under and should be
. compliance with the conzitutional uuthority granted to each of them under the
Cllm Nation Constitution of (999,

12.  'The present stste of the Judiciary in order to conform to the Cherckee Nation
Constihvtion of 1999 is as follows:

(a) Sext Two (2) of the Supreme Court of the Cherokes Nation is held by Chief
Justica, Darell R. Matlock, ir,, and his appoimtment in October of 2005 was to
completo the term of office for S8ear 'Two (2) which ends on December 31, 2012,
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(b) Seat Three (3) of the Supreme Court of the Cherokee Nation is held by Justice
Darrell Dowty sud his appoinument in February of 2005 was to complete the term of
offics for Seat Three (3) which ends on December 31, 2014,
(c) Tn order 1o better implement the mandates of the Cheroker Netion Constitution of
1999, Justice Sta¢y L. Leeds, whosa term under the 1975 Constitution of the
Cherokee Nation and 20 CNCA 1985 § 33 would have expired on Decomber 31,
2006, which is consistont with Sext Number Four (4) under the iew Coustitution,
shall continue on the Supreme Court as Seat Four (4) under Artiole VI, Section Two
€2) of the 1999 Congtitution.
(d) Sasts Ope (1) and Five (5) shall ba filled immediately as per Article VITI of the
Cherokee Nation Constitution of 1999,
(¢) The Judges of the District Court shall continue to serve under the 1999
Constitution of the Cherokec Nation Aricle Three (3) until the Cherokee Natian
Councl] passes legisiation defining their respective tems and the procedure set forth
in Article VIII, Section Three (3) of the Cherokes Nation Constitution of 1999 s
completed.
(f) The Count Rules adopted by the Supreme Court under No. JAT-06-0} shail rermain .
in full force and effect until further order of the Court.
(8) The Court Administrator, Lisa Fields, sall remain the Court Administrator
pursuant to Article VIII Section Four (4) of the Cherokee Nation Constitution of 1999
until further order of the Court.
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13,  The prowent Chwrvkes Nation Cowncit members were elected to office under the
suthority of the 1975 Cherokee Nation Constitution and before the 1999 Constitution
was adopted by the people of the Cherokee Nation on July 26, 2003.

14.  To fulfill the mandares under the Cherokee Nation Constitution of 1999 and in order
to achieve a stable contimuative governmental trangition under the 1999 Constitution
of the Cherokee Nation, the Council of the Cherokee Nation shall proceed as follows:
(@) The Council shall withia 60 days of this decision select two st-large Council
members to serve until the mmregdnlywhﬁldeluﬂbnmmmwmmvx
Section Three (3) of the Cherokee Nation Constitution of 1999,

(b) The Council shall before the next regularly scheduled election establish a system
of staggered terms for a1l seats on the Council to be organized into elections every
two yews, Arficke FI, Section Thres (3) qf the 1999 Constitution of the Cherokee
Nation. .

(c) The Council shail in 8 timely manner proceed to ﬁut in place all that is mandated
in the Cherokee Nation Constitution of 1999.

15.  The Principal Chief and Deputy Chief ware elected under the autharity of the 1975
Constitution of the Cherokee Nation and before tha 1999 Constitution of the
Cherokee Nation was adopted by the people of the Cherokee Nation on July 26, 2003,

16.  The Principal Chief of the Cherokes Nation shall in a timely manpsr put in place all
mandstes directed to the Exccutive branch by the Cherokse Nation Constitittion of
1999
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[T IS THEREFORE ORDERED by the Court thet the 1999 Constitution of the Cherokvo

Natlon became effective on July 26, 2003.
IT IS FURTHER ORDERED by the Couzt that 2ll the findings of the Couwrt arc the

Court’s Orders.
Exeetited thiy 7 d day of June, 2006.

Darell R. %n. Chief Justice

JUSTICE DOWTY, Specially Concurring:

1 write separutely in my concurrence with Juatice Matlock to express my opinion that the
Citizens of the Cherokee Nation cannot be warensonably Wﬁ in their exercise of sovereign
pownbydnhmﬁonofthcﬂdaalgavmm The Citizens axpressed clenrly through thely
representatives gy the Copstitutional Convention that they wanted chaage in their govemning
orgonic document. They again spoke oleatly byﬁnirvobmnwhgthemquircmcnmffbdw
approval from the 1975 Conatitution. And again, almost 3 years ego, the Citizens spake clearly
when they adopted id approvext the 1999 Constitution,

1 agree that the requirement of federal approval was self-imposed and that the sama
provision can be, and was, offcstively removed from the 1975 Constitution by the vote of the
Citizens on May 24, 2003, The actions of Mr. McCaleb by Istter in his official capacity as
representative of the federal govemment, and by his subsequent affidavit coupled with the
federal inection and non-appearsnee in this lidgation is sufficient for this writer to find that the

1999 Constintion has bezn in mince its app by the voters oo July 26, 2003.
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DISSENTING OPINION OF JUSTICE LEEDS:

The ruling in the Majority Opinian is contraay to the constittional amendment
requirerents adopted by the Cherokee people in the 1975 Constitution. T respectfully dissent.

Article XV, Section 10 of the 1975 Constitution plainly mates:

‘No amyndment or gew Congtitution shal] become effective withowt the approval

of the President of the United States or his authorized representative. (emphasgis

added) -

By adopting this provision, the Cherokes pecple made it clear that the 1975 Constitution could
nevel be smended or superieded by u wew constitution without the approval of the federal
mvmimt. There are ho exceptions.

Tt is not the proper role of this Court to question the wisdom of federal oversight or to
find creative ways around the fedaul approval requirement. The scle duty of this Court s to
inerpret the 1995 Constitution as it is plainly writien. The 1978 Constitution clearly tequires |
federal approval for g1l amendmaents and new constitutions,

The only issne before this Court is whether the federal government spproved an
amendment to Asticle XV, Section 10 of the 1975 Constitution. This is not the first time this
Court has dealt with federal approval of a constitutional amendment. In McClain v. Election
Commission, SAT 98-12, this Court faced & similar question.

In 1995, the Cherokee peaple voted to emend the 1975 Constitution impesing & resdency
requirement on the offices of Principa) Chief and Deputy Chief, Despite the fact that the
Chetokee people had vored to amend the 1975 Constitution, this Court ruled in McClain, that the
residency raquirement could not take sffect because the federal government had not approved the
amendment. Federal approval for the residency requirement was finally cbtained in 2002,
Although the Cherokee peeple had to wait saveral years for their will to becoe the law, the wait
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was necesshty because of the plain language of the 1975 Congtitution. The amendment
requirements of the 1975 Constitution must be taken seriously and cannot be set aside.

The wordy of the late Justice Keen from the McClain deeision are equally fitting for the
casa af hmd: |

Tlu Cherokee Congtitution is the organic document of the Cherokes government.

must pot be trifleg with. Aoy and all amendments to the Cherokee Constitution

must be made to follow the strict, long-extablished procedure. (emphasis added)

In the Majority Opinjon, the Court seems 10 have ruled that when ths Cherokae people
voted to gmend Article XV, Section 10, federal approval was got required. The Court seems to
take the position that the vote ingtantancoualy amended the 1975 Constitution. Such a ruling hms
no bagis in law and is contrary 1o the plain janguage of the 1975 Constitution. The suling is alu.: |
coutrary to this Court's ruling i McClain. ' '

The Majority fails t0 adequately address the sblequesﬁon presented to this Court:
whether federsl upproval was obtained. Instead, the Majority simply states that the “people of
the Cherokee Nation by thair inherent sovereign power had the right to remove the self-imposed
requirement of Article XV, Section Tea (10) of the Cherokee Nation Constingion of 1975.”

Thete ia no doult thet the Therckee people have the inherent tight of self-government.
The Cherokee people exervised thar right when they adopted the 1975 Constintion. When the
Cherokes poople adopred tho 197$ Constinution, they chose 0 subject themselvas to all the
provisions and requirements of the 1975 Constitution. The requivement that the federal
government approve any and all constitutional smendments and new constitutions is one of thogs
requirements the Cheroken people adopted. The fequiremsnt cannot dmply be lgnurui

Petitioners agroe that under the 1975 Conatitution, the foderal government must approve

- all constitutionsl amendments. Petitioners base their enzire case for federal approval on 3 letter

10
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dated April 23, 2002. This letier was addmssed to Priecipal Chief Chad Smith from Mr. Neal
MoCalob while he was the Assisant Secretary of the luerior. The Majority never addredses
whether the McCaleb letter constitutes faderal approval,

The MeCaleb latter, which wus written before the Cherokee peopls went 0 the polls,
contains the foliowing statement:

We have no objestion to the refersndum as proposed and ]_sm preparsd 10

deleting the tequirement for the Federal approval of

future smendments.  (cophasis added)

This letter confirmed that the federal govamment had no objections to the language being
presented to the voters and it Indicates that at the time, the Department of Interior was “prepared
to approve” the arendment 1o the 1975 Constiwution if adopted by Cherokee voters.

A pre-clection letter stating that ¢ foderal official is “prepared to approve” an amendment
doss mot comstitute €inal federsl approval to satisfy Article XV, Section 10 of the 1975
Constitution. It suggests thar a1 least one additionsi federal mefion must be taken, oncw the
election i3 held. There was always the possibility that the federal government’s position will
change, or that the Cherokee people will reject the smendmenmt. A Rcleral official can be
“prepared” to take cenain action, and then never take such schion.

Whes the 1975 Constirstion was amended in the past, there was communication from the
federsl governmant, in a0 uncestain terms, that final federal approval had been obtained. When
the Cherdikae people voted to amend the 1975 Constitution to require the fifteen Council seats
represent specific distriets within the Cherokee Nation, federal approval way obtained the
following year vis & memorandum from the BIA arca office. The approval language left no
doubt:

By copy of this memorandurm, we are notifying the Charokoe Nation thwt pursuant
10 Asticlé XV of the Constintion of the Cherokee Nation of Oklahoms, the

il
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Muskogee Arca Director heteby epproves the action taken by the Cherokee
Nation's eloctorate to amend its constitution ot sh election held June 20, 1987.
(emphaais added)
Likewise, when the Cheroker pecple voted o amend the 1975 Constitution to imposs a
residency requirement on the office of Principal Chief and Deputy Chief, the federal spproval
communication was uamistakably clear. The communpication even included a foemal “Certificste
of Approval” signed by the appropriate federal official that stating:

[bly virtue of the authority grunted to the Secretary of the Interior and delegated

io m 10 BIAM 3, and by Article XV, Ssction 10, of the Constitution of the

Cherokee Nation, [1] do hereby spprove the foregoing Amendment to the

Conmitution of the Cherokee Nation . . . (emphasis added)

The McCaled letter does not favorsbly compare to the previous fedwrsl approvals, in
terms of finality or clarity. Belng “preparcd to approve” an mendment is clearly something less
than final approval of an smendment. The McCaleb letter is the only evidence in this case vo
sugges final foders] approval and it fulls short,

Ta gid this Couﬁ’s interpretation of the McCaleb letter, ?cmioﬁm submit an affidavit
from former Assistamt Secretary Neal McCaleb duted April 3, 2006. In that affidavit, Mr.
McCaleb tates that in his 2002 letter, he “approved the proposed question for referendum vote.
of the Chetokee paople.” He continues by stating ﬂm “it was fhis] putposeful imtention” thaz the
letter szrve as “full and final spproval” for presentment to the Cherokee people for their Sinal
approvel or rejection.

At the time Mr. McCaleb signed the affidavit, be was no longer a federal official. 1t is
inappropﬁm for this Court to rely solely on the intarpretative statememt of a ibrmer faderal
official, particularly whea there is no other evidence of federal approval. The McCaleb letter
speek._! for itself. Mr. Caleb was “prepared to spprove” the smendment. Mr. Caleb never
approved the amendment.

12
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The federal govenment, in & correspordence provided in Petitioners pleadings, takes the
position that federal approval is still forthcoming, On Jely 29, 2004, Regioral Director of the
BIA Jeanetts Hanna provided to Principal Chiaf a letter indicating thet the McCaleb letter was
anly & pre-referendum approval. Ms, Hauna notes that it is the regional office’s recommendation’
to the BIA “hesdquarters™ that the amendment be approved. This letter, dated a full year after
the Cherokee people went to the poils, indicates the necd for further federal action to approve the
amendment. Although Ms. Hanta recommends thst the amendment be approved, she indicates
that federa] approval has never been obtained.

The Principal Chief's office, althcugh not intervening s a party to this lawsunl,
responded by asking this Court for twa extensions of time. Fe asked this Court 1o stay the
proceedings because “negotiations are ongoing with the Burean of Indian Affairs in Washington,
D.C.” Apparontly the Cherokee N&ﬁon is sill in the diplomatic and political procass of
obtaining final fodera) approval for the constitutional aMm.

The legitiative branch also responded to this lawsuit by stating that the Council “operates
and continues to operme under the 1976 Constitution, which was the last Constitution approved
by the President of the United States and/or his designee.” The Council’s response gtates that
they have “relied on statements of the Principal Chief and members of the Cherokee Sr;tiou
Constitution Compmission in their statements of continually seeking approval of the Buresas of
Indian AfRirs mtifying the amendments to the 1976 Constitution.”

The pleadings and correspondence in this cass indicste that it is the understanding of the
federal goverament, the Cherokee icgislative branch, and the Cherokes executive branch that
federal approval has sever been obtained. Deupite the fact that the Cherokee peopls have
spaken, the amendraent cannot take wffect until thers iy federal gpproval. In McClain, it took

13
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several yeers for the will of the Cherckee people to become law. Yet in MeClain, this Court
properly exercised restrain and let the diplomatic aud political process take its course.

It is no doubt frustrating for the Chorokee people who have voted on & constitutional
amendmment, of & Gew constitution, t0 wait for years and years for federul approval. It is even

" mpre frustrating in the present scenario when the Cherokes people have voted to Fnally free
themaslves of federal oversight, to once again wait several years for fegeral approval of that
amendment. Once federal approval 1s obtuined, the Cherokee peaple will be free from federal
involvement. To obtain that freedom, however, the Cherokee people must faithfully follow their
own lews,

The avenue for obtaining federal spproval for this amendmert is the diplomatic and
political process between the Cherokee Nutiont and the United States. The Cherokee people
empower their elected officials 10 negotiate for faderal approval and to represent them in the
process. The judicial Branch is not empowered to declare that process void.

The judicia! branch must itterpret the 1975 Consiitution as it i3 plainly written:

The remlt of the Majority Opinion is that both the amendment to the 1975 Constitution and the
new 1999 Constitution are now e¢ffective, both without ﬁdﬂd approval, _

Although I strongly dissert to the Majority Opinion, this Court has spoken-and the
Cherokee govemment shall now operste under the 1999 Constitution, To effectuate the
transition, the-Judicial Appeals Tribunal iy now the Supreme Cowrt with tha effective date of Tuly
26, 2003, Asticle VI of the 1999 Constitution set initial terms for the Justicas which was
designed to produce staggerod terms, with one Fustice's term expiring on December 31" of each
even year. Because there was significant delay in placing the 1999 Constitution on the ballot,

14
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twa of the initial terms expired bafore the 1999 Constitution was ever voted on by the peogple.
agres with the Maj‘urity on the apportionment of the Suprame Coust seats. The initial terms of
seats one and two expired prior to 2003,

I was confirmed a8 JAT Justice under the 1975 Constivition with a term to oxpire

Dacember 31, 2006, This timeline is consistent with Seat 4 ip the 1999 Congtirution and my seat
- will end on the last day of this year. Two additional Justices should be confirmed a5 soon a3
possible.

Justics Dowty and Matlock, however, were confirmed to this Count after the 1999
Constinpion took cffect  They must necessarily be serving their first term under the new
Constitution. Likewise, the elected offivials who were sworn-in in August 2003 took office after
the effective date of the 1999 Coumstitution. Each must necesssrily be serving their first term
under the 1999 Constitution. |

15



