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Justice Dowty, Dissenting in Part/Concurring in Part

91.  Led by Chief Justice Matlock, our Court has endeavored to give prompt and timely
consideration to this important case. We have engaged in serious and stimulating debate on this
matter and we have differing views on what the outcome should be, all in the best traditions of
this Court. In this litigation, we are balancing the Constitutional right of the citizens to exercise
the initiative against the stability provided by a bedrock document through which we are
governed.

12 We have heard the testimony and received into evidence the Petitions from the Cherokee
Nation Election Commission. We have also heard from the Protestants and the Proponents of the
Petition and received their documentary evidence. It falls on us to conduct a de novo review and
determine the sufficiency of the signatures on the Petitions. Since we have not adopted a specific
procedure with regard to this review, we have differing opinions as well regarding the extent to
which we should examine the Petitions. In my opinion, we should be thorough in our review,
both as to signatures which may have been either excluded or included in error, as shown by the
face of the documents, giving due consideration to the procedural law enacted by the Council in
LA 15-04.

93.  Having heard the testimony and evidence, having reviewed the Petitions and considered
the debate and opinions of my colleagues, I have reached the conclusion that the process
evidenced by these Petitions is so flawed that the sufficiency of signatures cannot be certified by
this Court. Accordingly, I must respectfully dissent to the majority opinion.

14. I concur with Justice Leeds that the conduct of some of the circulators is such that their
certification cannot be relied upon and I agree that there should be referrals for further
investigation and prosecution. The circulators stand in a position of trust with regard to the
integrity of the process and have a duty to those who lawfully sign the Petitions to assure that
individual exercise of the power of initiative is not impaired. In this, some circulators have
grievously failed and should be held accountable. I agree that where the certificate of a circulator
is impeached for fraud, the presumption of genuineness is removed, and individual signatures on
that page must be excluded unless independently supported as genuine. However, I do not go so
far as to exclude all of the petitions of that circulator.






